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Tue Constitutional Commission have , pose and effect is invalid, however gen- 
asked for suggestions from citizens of | eral its form, and now the Chief Jus 
every class in regard to amendments | tice has intimated that he may be con- 
that oneht to be made to the constitu | strained to hold that a law general in its 
tion. and special meetings will be held form relating to county road boards is 
for the public discussion of municipal invalid because there is only one ecoun- 
legislation, taxation and the reorgani-|ty in which such a board exists,and the 
zation of the courts. The first of these | result of such a decision would be that 
questions will be disenssed at Long | the Essex County Public Road Board 
Branch on the 2d of July, and days is protected by the Constitution from 
will be fixed for the diseussion of the} all control on the part of the Legisla 
other subjects. [It is important that | ture, and the members have a constitu- 
lawyers who have any definite views on | tional office and the county must con 
these subjects should urge them before | tinue to pay them each one thousand 
the Commission, and County Bar Asso-| dollars a year, although nothing may 
ciations who have occupied their leis | remain for them to do except to eol- 
ure in discussing and drawing up reso | leet the money due upon assessment 
lutions upon reforms demanded in the} bonds. 


constitution of the courts and the ad 


ministration of justice, had better pres Some change ought to be made in 
ent them now to the Commission or | the constitution of the courts, and all 
else forever hereafter hold their peace. | the plans which have been suggested 
= fought to be put before the Commission 

Ir ‘unas become very evident that| and intelligently discussed. 
some relief must be given from the Some changes are advisible; there 
are others which are demanded only 


present restrictions upon legislation af 


fecting municipal corporations. The} because they have been made in other 


constitution provides that no special| States and are popularly supposed to 
law shall be passed regulating the in-| be marks of progress and law reform. 


ternal affairs of cities; the courts hold | Such, for example, is uniting the courts 


of law and equity under the delusion 


that a law which is special in its pur- 
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that the two systems of law are there-|impossible for them with the utmost 


But it is of ereat 
that 


by made into one 


practical Importance 


plan devised by the Legislature of 1880 


for relieving bankrupt cities from the 


‘ 


disaster thre itened by the immediate 
enforcement of 1 
against them The situation 

cert called for some measure 
for relel The bonded debt of two 


something 


exertion to pay even the accruing in 


terest on their bonds. If judgments 
are recovered upon the coupons as they 
fall due, and writs of mandamus are is 
sued to compel the levy of taxes suffi 
cient to pay them, the rate of taxation 
will be so high as to paralyze the in 
dustries of the cities, and depreciate 


value of much as to 


the property so 
diminish still more the sourees of 
the public revenue, and the resu't 


will be that the collection of the future 
interest and of the principal will be 
come utte rly impossible, The purpose 
of the Legislature was to stay the col 
lection of the present judgments until 
the court could examine the 
of the 


umount of its debt, and preseribe a 


resources 


city, and copsider the whole 


rate of taxation by which the present 
be 


judgements could paid in such a 


lmanner as not to destroy wholly the 


lit effects the 


sourees of revenue. The purpose WilS 
but the difficulty is that 


vested rights of judgment 


ah rood One 


|ecreditors, and imposes upon the courts 


| the 


legislative funetion of fixing the 


rate and amount of taxation. 


[t is unfortunate that it is not pos 


| sible to provide a general bankrupt law 


:| for municipal corporations. 


It is ob 


| viously impossible that the municipal 


| 
| 
| 


should be done to simplify our judiei 
ary system 

The Court of Errors and Appeals is | 
too large and is composed of the most | 
inconeruous elements, and it has not | 
time enough to hear eases fully or ex 
amine them thoroughly The court 
ought to consist of four or five judges 
hose hole lnty it should be to hear 
ppeals. The Supreme Court Judges 
I t then hold all the county courts 
except perhaps the Quarter Sessions, 
ind all the other county courts might 
be col idated with what is now eall 
ed the Cireuit Court. There is no use| 
! wing in every county a Circuit 
( irt, a Court of Common Pleas, an 
Orphal Court, a Court of Oyer and 
Perminer and a Court of Quarter Ses 

ns, besides the Cireuit of the Su 
preme ( wi 

Che erimi jurisdiction of the jus 
tices of the peace onght to be creatly 
estricted or else contined to a few men 
( en { e reference to the re 

1) | fe) L magistrate who has 
t er of depriving citizens of lib 
ert und holdi them to bail upon 
( or a ! efnl erime It 1 

certa \' dangerous to commit thes 
, vel to 1059 men chosen at random | 
by ward and township politicians 

‘I lecision of the Supreme Conrt | 
y State ex rel Vunday V [ sse: 
WY of Rahway he frustrated the 


| 


) large that it 1S | It 


lebt should be paid in full, and it is a 
public calamity for cities to remain in 
definitely under a burden too heavy for 


them to bear. Every reason which 


[makes it good for the community that 


individuals should not remain 


hope 
lessly oppressed with debt, but should 


be allowed to start afresh, and work 


for the good of themselves and others, 


ulgments recovered | applies with ten-fold foree to cities in 


vas such | which the discouragement of the hope 


ess debt presses Upon the whole eom 
munity and paralyzes all its industries. 


better ereditor and debtor 


for 


IS 
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alike that a speedy settlement should | 
be made. 

In the case of cities it is only by 
means of a settlement that any sub 
stantial payment can be made, but the 
great number of the creditors makes it 
difficult fora settlement to be agreed 
upon, and it would be well if if 
could be brought about by the au 
thority of law. This however 
seems to be impossible under the 
eonstitution of the United States, and 
itis to be hoped that by the stren 
uous exertions of the people of the 
cities and the wisdom and forbearance 
of the creditors a speedy settlement will 
be reached, by which the cities may be 
gin anew career of prosperity, by means 
of which they may ultimately pay the 
principal of these debts with a reason- 
able amount of interest. 

The conelusion reached by the Su 
preme Court was the same as that ar 
rived at by the United States Cireuit 
Court for this district on the applica 
tion made to it for writs of mandamus 
against the city of Elizabeth. The 
Supreme Court in Muanday’s case grant 
ed an order for a peremptory writ 
of mandamus, but directed an alterna 
tive writ to be issued first, so that the 
question might be brought before the 
Court of Errors, provided it be 
brought to a hearing without delay. 

In Royal Insurance Co. v. Stimson 
reported in the Central Law Journal for 
June 10, p. 531, it is held by the Su 
preme Court of the United States, that 
wheve a contractor for a building is en 
titled to a lien, which is subject how 
ever to a prior mortgage, such inter 
test in the equity of redemption is an 


insurable interest. ‘There can be no 


doubt, the Court say, “that the owner | 


of the property had an insurable inter 


est in it to the extent of the value of! Mining Co., 7 Federal Reporter 139, 
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the building, notwithstanding the ex- 
istence of » mortgage on the property 
of sufficient amount to absorb it ;” re 

ferring to the authorities cited in May 
on Insurance, = 2 81, 82. “The owner 
of an equity of redemption has an in 

surable interest equal to the value of 
the insurable property embraced there- 
in, whether he is personally liable for 
the mortgage debt or not. His inter- 
est arises from his ownership carrying 
with it the incidental right of redeem- 
ing the property from the encumbran- 
ces thereon. If he is also personally 
liable for such encumbrances it only 
makes his interest more direct and ex- 
acting. 

“Such being the insurable interest of 
the owner of the equity of redemption, 
it follows that one who has a mechan 
ics’ lien on the property, by virtue of a 
contract with such an owner, bas an 
equal insurable interest, limited only 
by the value of the property and the 
amount of Lis claim.” 

The Court also held that, when the 
property has been destroyed by fire, 
before the steps for pel fecting’ the lien 
have been completed, the ereditor hold 
ing the lien is not bound to take any 
active steps to complete his lien and 


unless the insur- 


keep it from expling, 
ance be first paid and notice be given 
him that the insurer desires to be sub 
rogated to his rights with a tender of 
indemnity against expenses; citing 
Sussex Co. Mutual Insurance Co. v 
Woodruff, 2 Dutch. 541. The insurer is 
notasurety for the debt and aequires 
none of the rights of a surety in respect 
to collateral securities. He has no right 
to complain if the creditor insured sur 
renders such securities. He is only 
entitled to subrogation on the loss. 


In Haton v. St. Louis Shakspear 
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it is held by MeCrary, J., that where,by | in equity now pending or hereafter brought in 
the loeal law, a foreign corporation ig | Hhy Slut Court, where the matter in dispute ex 


, : : ceeds- exclusive of costs -the sum or value of 

amenable to suit in the courts of the 
7 > S500, * * * in which there i LCOnLPOVErsy be 
state, yy means of service of process tween citizens of different States. * * * either 


upon an agent within the state, the) party may remove saidsuit into the Cirenit Court 


Federal courts may be revarded as) of the United States for the proper district ; 


courts of the state, and may take juris and when in any s/t mentioned in this sec 
; : tio there shall be « mitroversy. whit ' 
diction upon the same kind of ser-|"” ae , peated. hich 4 
P wholly between citize. of different States, 
vice as would be good in the state iis 
S tnd which can be fully determined as betireen 
Tay ] o , leer) 7 , : a 
courts, following the decision of the) 4j,., then either one or more of the plaintiffs 
Supreme Court in Aw parte Schollen- | or defendants, actually interested in such con 
berger, 96 U. S. 369, and Williams | /veversy, may remove said sv/t to the Circuit 


Vv. Empire Trans, Co., 1N. J. Law SES 8 the United States for the proper dis 
Journal 315; 14 Off. Gaz. 523: and in 
Orange Nat. Bank vy. Traver, 7 Federal In regard to the first clause of this 
Re port r, 146. Dx ady, : held that the section the court Says: “We had occa 
law of Oregon, prohibiting a foreign) sion to consider the meaning of the first 
corporation from transacting business | clause of this section in the Removal 
in the state until it appoints a resident | Cases, 100 U.S. 468. Disregarding as 
agent therein, was not intended to pre- | immaterial the mere forms of the plead 
vent such corporation from maintain- | ings, and placing the parties on Oppo 
ing a suit in the state courts, and that) site sides of the real matter in dispute 
if is not In the power of the according to the facets, we found that 
state to prevent it from maintaining the only controversy there was between 
a suit in the federal court. It was citizens of Ohio and Pennsylvania on 
also held in this latter case, that a cor-| one side, and certain corporations cre 
poration formed under the national ated under the laws of Iowa on the 
banking act, was either a citizen of the! other. And we held that if, in arrange 
United States only, or a citizen of the) ing the parties upon the respective 
state where it is organized and located. | sides of the real matter in dispute, all 
If the former, itis nota foreign cor-| those on one side are citizens of differ 
poration in the state; if the latter,;/ent States from those on the other, 
it is a foreign corporation, but for that|!the suit is removable, ander the first 
very reason may sue in the national clause of the second section of the act 
courts without respect to state legisla- | of 1875—those upon the side seeking a 
tion removal uniting in the petition there 
: for. Whether that suit was not also 

Tue case of Barney vy. Latham, de-| removable under the second clause of 
cided by the Supreme Court of the) that section we reserved for considera 
United States, April 18, 1881, marks | tion until it became necessary to con 
inother important step in the construc- | strue that part of the statute. The 
toin of the Removal of Causes acts. | present case imposes that duty upon 


It relates to the second clause of the! us. 


econd section of the acts of March 3, The court then compared this sec 
1875, 18 Stat., pt. 3, p. 170. ond clause with the act of July 27. 
This section 1s as follows: 1866, 14 Stat. 306, and held that while 


that any suit of a civil vature at law or|the act of 1866, in express terms, au 
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thorized the removal only of the separ 

able controversy between the plaintiff 
and the defendants seeking such re 

moval, leaving the remainder of the 
suit of the plaintiff in the state court, 
the act of 1875 provided in’ that class 
of cases for the removal ef the entire | 
suit. That such was the intention of 
Congress is a proposition, the Court 
says, which seems too obvious to require 
enforcement by argument; and after 
aluding to the embarrassments caused 
by the separation of the different parts 
of the suit, they add: “Rather than 
split up such a suit between courts of 
different jurisdictions, Congress deter 

mined that the removal of the separa 

ble controversy to which the judicial 
power of the United States was by the 
Constitution expressly extended, should 
operate to transfer the whole suit to 
the federal court. The Court also held 
that the right of removal upon a peti 

tion filed by the defendants, in the 
separable controversy, was not affected 
by the fact that there were other de 

fendants to the suit who were not 
indispensable parties even though they 
might be proper parties. It is enough 
to have decided that they are not in 

dispensable — parties. The question 
whether they are proper peur tie s or not 
can be decided by the trial court, 7. e., 
the U. S. Cireuit Court after the cause 


is re moved 


THE LAW IN NEW JERSEY RE- 
LATING TO CONTRACTS FOR | 
THE BENEFIT OF THIRD 
PERSONS. 

/ _——— | 

A writer in the American Law Re- 
view for April, has made a careful ex 
amination of the question whether a | 
man in whose favor a contract is made, 
has aright to bring suit upon if even | 
though he is not a party to the con- | 
tract. He considers, first, how far the | 


eourts have gone in establishing or 


recognizing such a right, and then asks 
whether the needs of society now re- 
quire that such a right should exist. 
This he thinks a snfficient basis of prin 
ciple on which to establish the law. 

In examining the authorities he says 
that the right seems to be recognized 
in New Jersey, and he refers to Joslin 
v. N. J. Car Spring Co., 7 Vroom 141. 

We propose to consider briefly wheth- 
er if is really established in New Jer- 
sey us a general principle. that a stran- 
ger in a contract has a right to bring 
suit upon it provided it was made for 
his benefit. 

In Joslin v. New Jersey Car Spring 
Co., Scudder J. delivering the opinion 
of the Supreme Court, SiLys that it is 
stated in some of the authorities cited, 
as a result of a review of the cases, that 
it is now well settled, as a general rule, 
that in cases of simple contracts, if one 
person makes a promise to another for 
the benefit of a third, the third may 
maintain an action on it though the 
consideration does not move from him. 
Without distinctly affirming this pro- 
position to be correct, the court accepts 
it as a solution of the question in the 
ease, and relies upon it as a justifica- 
tion of its decision; and the Vice Chan- 
cellor, in Crowell v. Currier, 12. C. 


Ki Gr. 152, evidently regards this an 


jauthoritative expression of the opinion 


of the court for he says, p. 154, “This 
principle,” (that if one person makes a 
promise to another for the benefit 
of a third person, the latter may 


maintain an action on it.) “in its 


application to simple contracts has 


given rise to great contrariety of 


| judicial opinion. So far as it ap- 


plies to simple contracts, it must be re 
warded as settled in this state for the 
present” and he refers to Joslin v. N. 
J. Car Spring Co. ‘That the Vice Chan 
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cellor himself did not approve of the]ed as the opinion of the judges in cer 


principle is evident from the fact that 
he proceeded to say that the rule had 
never been applied to sealed instru 
ments and without attempting to sug 
gest any distinction between sealed in- 
struments and simple contracts with re 
ference to this rule, he went on to show 
that upon principles, common to both 
classes of contracts, it was firmly es 
tablished upon principle and authority, 
that it is not a general rule that one 
who is nota party to a contract may 
bring an action upon it if it was made 
for 


A good deal of mischief is done by 


his benefit. 


the courts in declaring general princi 
ples for the sake of deciding particula: 
cases A general principle enunciated 
by a court is vested with a greater au 
hority than it really deserves. It is 
selected by the reporter and set in the 
head-note ; from there it goes into fu 
ture digests ; judges and counsel read 
ing the opinion eagerly seize upon it as 
a relief from the labor of working ont 
the of the 


case the real principle on which tiie de 


for themselves from fucts 


cision was based, and what was true 


with reference to the case in hand is 


quoted as a general proposition, and 


made a rule of law, applicable to cases 
tu which the judge who first announced 
it would not have thought of applying 
it. 5 Lu1S mischief 1S considerable, even 


when the rule is declared after a care 
ful consideration of the matter upon 
principle and authority, butit is doubly 
great when a proposition is announced, 
as a general rule upon the authority of 
the declaration of the judges in a few 
causes that they lave fuand it to be the 
result of the authorities. 

The present instance is a striking il 
lustration of the danger we have refer 


redto. ‘The proposition announced in 


)on direct ly 


. , , , : ; ° 
Joslin v. N. J. Car Spring Co.,was stat-|the defendant, in consideration that 


tain New York cases without any fur 


| ther examination of the authorities, and 


}it so happens that these cases have led 


de 


cision which is directly opposed to the 


and inevitably to a 
Vice Chaneellor’s decision in Crowell v. 
Currier, 12 C. IK. Gr. 152 
red to, which was affirmed by the Court 
St. 


This result throws 


above refer 


Crowell vy. Barnabas 
Hospital, Ib. 650. 


a doubt upon the soundness of the pro 


of Errors, in 


position, and suggest an examination 
of the 
founded. 


authorities upon which it was 

The authorities referred to in Joslin 
v. Car Spring Co., are 1 Pars. C 
389-90 ; 2 Am. Ld. Cas. 185 ; Barker v. 
Bucklin, 5 Denio 45; Blunt v. Boyd, 3 
Barb. 209 ; Feltmakers v. Davis, 1 B. & 
P. 101 note (¢); Farley v. Cleveland, 
t Cow. 432; S. C. 9 Cow. €39, and the 


ty 
proposition we have quoted is said to 


yntr. 


be stated in some of these authorities, 


to be well settled as ia result of aw re- 


view of the cases. 


In Farley v. Cleveland the question 


was whether the promise in that case 
was within the statute of frauds or 
not. The court said the question arose 


in three classes of cases, and that the 
third was “where the promise arises 
of benefit 


harm, moving between the newly 


out of a new consideration 
or 
contracting parties, or, as expressed by 


Myr. (Rob. 


‘If it spring out of any new transac 


Roberts, on Frauds, 232.) 
tion, or move to the party promising 
some substantive 
to 
and they held that the case be 
the third 
and did not come within the statute of 
The the 
that the plaintiff offerred to prove that 
Moon to 


upon fresh and 


ground of personal concern lim 


self 


fore them was within class 


frauds facts of case were 


was indebted him and that 
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Moon would deliver him fifteen tons of | eral terms. The case was undoubted- 
hay, promised the plaintiff verbally to|ly rightly decided but it was the case 
pay bim the amount of Moon's debt. | of the novation of a debt where by the 
The court below nonsuited the plain-| consent of all parties the liability of 
tiff on the ground that the promise} the defendant was transferred by the 
being to pay the debt of another and | original ereditor to the plaintiff, so that 
not in writing was void within the | by the principle imported from the 
statute of frauds. On error the judg-| civil law the plaintiff was put in the 
ment was reversed. It is obvious that| place of the original creditor and his 
the decision in this case affords no | claim was extinguished. 
support to the proposition announced | It is in the decision of cases like 
in the Joslin case. lthis that the doctrine has been de- 
Blunt v. Boyd was also a case upon|clared as a general rule that a person 
the statute of frauds and the court|not a party to a contract may bring 
held that the promise declared on was|suit upon it if it were made for his 
a promise to pay the debt of another | benefit, and in New York the doctrine 


and was void under the statute. They|has been adopted in later cases and 


said “An examination of the conflicting | has led as we have said before to de- 
cases in which suits have been brought) cisions directly in conflict with deei- 
by a person not a party to a contract | sions in New Jersey, so as to suggesta 
but for whose benefit the contract was| doubt whether it really is the law in 
made, will show that the question | New Jersey. 
whether the defendant had received | The first of these cases was Law- 
money or property as a consideration | rence v. Fox, 20 N. Y. 268, decided in 
for the promise has in general been re-| 1859, where the doctrine was relied 
garded as a controlling circumstance,” | upon to support a decision that where 
and they held that in the case before} A loaned money to B upon his promise 
them there was no new consideration | that he would pay it to C to whom A 
but merely a naked promise to pay the| was indebted, C might maintain an 
debt of another and that this was void | action avainst B for the payment of 
under the statute. This case, therefore, | the money, although there was no 
is no authority upon the point now in| privity between him and B. Com- 
question. In Barker v. Bueklin, how | stock, J., read a dissenting opinion. 
ever, it was distinetly held as the opin-| This decision was followed in 1861 by 
| Burr v. Beers, 24 N. Y. 178, where the 


the cases that an action may be main {question was whether a person who 


ion of the court and the result of all | 


tained on a promise made by the de ‘had assumed a mortgage was liable at 
fendant to a third person for the bene-|law to the mortgagee for the mortgage 
fit of the plaintiff without any consid-| debt, the mortgage not having been 
eration moving from the plaintiff. | foreclosed and the mortgagor not be- 
The cases unfortunately were Farley v ling a party to the suit. The Court, 
Cleveland above mentioned and a/Denio J., said “If the judgment can be 
number of English cases which hayve| supported at all, it must be upon the 
since been distinetly overruled in Kng-| broad principle that if one person 
land and the decision of the question | make a promise to another, for the 
before the court did not require the | benefit of a third person, that person 


ven-lmay maintain an action on the prom 


principle to be announced in such g 
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ise.” He said the question had given|regarded as the agent for the third 
rise to a good deal of conflict of judi-| party, who, by bringing the suit adopts 
cial opinion but had come squarely|his acts, or upon the doctrine of a 
before the court in Lawrence v. Fox| trust, the promissor being regarded as 


“where,” he said, “we held, with hesita 


tion on the part of a portion of the 


judges who econeurred, while others 
dissented, that the action would lie. 


We must therefore regard the point as 
detinitely settled so far as the courts 
of this state The 


judgement it} pealed from, being In ac 


are concerned 
cordance with the law as adjudged in 
that case, must be affirmed. 

The principle therefore of Lawrence 


to hold 


assumed a 


v. Fox compelled the court 
that a 
moiteage is liable at law to t 
This led to embarrass 
ment in Garnsey v. Rodgers, 47 N. Y 


233, when the question arose upon the 


person who has 


he mort 


racee. 


some 


issumption of a mortgage in a deed 
which itself was intended asa mort 
gage to secure a debt which was after 
wards paid [t was sought to hold 
the grantee liable for the mortgage in 
this case although he had only taken 
the deed as security for a debt 
which had been paid and the land 
had been conveyed back The court 
limited and distinguished Lawrenes 
v. I and held the rrantee not 
liable on his assumption And 
again, in Vrooman v. Turner, 69 N. Y.. 
280, the court held that the grantee 
is not liable upon an assumption of a 
mortgage unless the grantor was also 
ible They placed the liability dis 
tinctly upon the equitable ground 


upon which it is based in New Jersey, 
ind they limited the doctrine of Law 
I’'ox, to cases which there 


rence Vv In 


has been a debt or duty owing by the 


piomisee to the party claiming to sue 
upon the promise and they SiLY, 
‘Whether the decision rest upon the 


doctrine of agency, the promisee being 





having received money or other thing 
In 


either case there must be a legal right, 


for the third party, is not material. 


founded upon some obligation of the 
promissee, in the third party, to adopt 
and claim the promise as made for his 
benefit. The Court of Appeals of New 
York have therefore so far over-ruled 
the doctrine announced in Lawrence v 
Fox as to declare that it is not true as 
a general principle, but only with ref 
erence to certain special cases 


the 
New York, that as a general principle 


It is therefore not now law in 
a third person may sne on a contract 
made in his favor, and the cases on the 
authority of which the doetrine was 
declared in New Jersey, either do not 
bear upon the point, or else have been 
so limited as to be overruled so far as 
the general principle is concerned. 

The eonelusions which this doctrine 
led to in New York in reference to the 
at 


ince with the decisions in New Jersey 


morte@agce are vari 


=e hat «, 


asstunption of a 


on that subject 

fn New Jersey itis well settled that 
the mortgagee cannot maintain an ac 
tion at law against one who has assum 
ed the mortgage, and that there is no 
liability of one to the other except 
what arises ont of and is dependent 
upon the liability of the mortgagor to 
This decided in 
12 C. E. Gr. 152; 


and Crowell v. St. Barnabas Hospital, 


the mortgagee. was 


Crowell v. Currier, 
[hid. 650, and has repeatedly been af 
The 


Crowell v. Currier, avoided the conclu 


firmed since Vice Chancellor in 


sion reached in Burr v. 
that the 


Beers, by say 
i y 


ne doctrine that a person 


could sue on a contract made for his 


benefit, had never been applied to con 











rd 


ts 














tracts under seal, and in New Jersey 


the liability of the grantee to the 


erantor had been held to be a liability 
in covenant, Finley v. Simpson, 2 Zab 
310; but it is not easy to see why the 
doctrine should not apply to sealed in 
truments as well as to other contract 
if the contract is the source of the ha 
bility in any Case, because a contract i 
necessarily between parties whether it i: 
under seal or not. The New York courts 
in order to come into Harmony with 
Crowell 


doctrine of Burr v. Beers, and Law 


Currier, have limited the 


renee v. Fox, and it is evident that thie 
\ ice ( Shanes lou did Not ree urd thie doe 
trine with approval. 


Having shown that the doctrine in 


UNITED STATES 


DISTRICT OF 


INJUNCTION LETTERS PATENT. 


y 
() | i | ! { ol 
levbyed | | tril ot 
pmloaptifl | label of 

the defend 
lt of l apy 
} 11 cl 
| 
‘ rf 1 i 
( { | Sif | that « 
latt sia le | | 
| 1} Bo | | 
rot Sia l i | I ) 
i} ol} tt | i 
! label itt cr i ‘ 
pliant t mal tl ! fit venche 
/ 
th tl kin use of tl 
compliant reputation Acai cence Wa 
not prove | Decree for Omplaimant 


On bill for injunetion 

Before Braptey und Nixon, JJ 
Vr. Rowtand Cow for complainant. 
Mr. Greorge Putnam Smith tor le 


fendant 
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its broadest form is based upon cases 
which have led to much confusion and 
have since been limited and eriticised 
by the courts of the State in which 
they were decided, we must re- 
serve until another number the econ 

sideration of the question how the doe 
trine is supported by the principles es- 
tablished in New Jersey, and whether 
it has been applied in any cases except 
those which are well-known as appar- 
ent exceptions to the common law rule, 
that no action can be muintained at 
law upon « contract by any one who is 
not a party to it, and that the parties 
to a contract are the persons between 


whom the consideration moves.—Eb. 


CIRCUIT COURT. 


NEW JERSEY. 


The opinion was delivered by Brap 
LEY, J.: This ease, with its special cir- 
cumstances,seems to us tobe a ve ry clear 
one. The complainant's label, which he 
alleves that the defendant has wrong 
fully imitated, had been in use substan 
titlly im the same form for a dozen or 
more years prior to the bringing of the 
smut It consists of a blue wrapper, 
pasted around a small bottle holding 
the blueing, and containing, in separ 
ite compartments, various Inseriptions 
in letters of silver bronze. The first 
compartment contains the general de 
siecnation of the article in the werds, 
“Sawyers Crysta Blue and Safety Box.” 
The other compartments are in finer 
print, and contain commendations of 
thie quality if the artiele, direetions for 
use, nnd the name olf the party by whom 
if, wis prepare cl 

The label complained of and admitted 


ito be prepared ib] | ised by the defend- 








9()9 





ant, is of the same size, color and type, 
and of the same general appearance as 
that of the complainant ; bee divided 
into compartments corresp mdine with 
label. The 


identical, 


those in his 
although 


like. The 


INSCrIptlons, 


hot wpped very 


general designation is) in 


these words: “Sarvin’'s Soluble Blu 
and Pepper Box 

Placing the two labels side yy ile, 
itis easy to distineuish them. But 


ordinary persons, in the habit of buy 
ing the complainants bottles. would be 
] 


very easily deceived into buying the 


defendant's for them 


the general ap 
pearance being so similar in every re 
spect. That the defendant's label is « 
designed imitation of the complainant 
searcely Imits of a doubt. i pel 
feet similarity could hardly have been 


the result of chanes We clo not eiul 
to say thatit wou 1 be a justification 
t were accident But it is apparent 
that if s designed S2ry snot th 
efe) nts 1 ( Why, then, did he 
11s sa ! ! e and a wh ? 
[t ( let lone for the purposs 
mak eloser imitation of Sa 
©) il lefendant { true 
uleges that | , not put up the 
binelnp ! mis | for a firm b 








f hill t | nt? 1)¢ nm ¢ est 1) 
Bb tl no ¢ l l L Ulile 
Bb l X eo | entitled to use the 
r’} lefendant attempts to 
t t ! i l¢ 3 ‘ hy in ! 
hilre l l » | the 2 hit to LNSé l 
name 3 pretext 18 too Shallo lt 
s shown, indeed, that Sarvin did ma 
facture blueing., and used a label of 
I ) I but t Ls Li) y ull hike The 
f yuestior Phe us I hi teri 
by Barron & Co. in the label! complan 
é { ] ( tent both ect iO Thye 
pur} I miakKl? tf more C ( I'¢ 
e@mvie () iL) ? } lel) or | ial 
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no such reputation in the community 
to to 
\s the label stands it speaks a 
falschood. ‘The article covered by it is 
not “Sarvin's Soluble Blue ;” 


ius make it an object hire his 


hiwme 


and it is 
“prepared by W. E. Sarvin, Jr., 
stated at the foot of the label. It evi 
dently speaks this falsehood fora pur 


p msi 


Is, LO obt Un A elose1 


hot as 


satisfied 
of Saw 
It is no exeuse for the de 
fendant that he doe 
He i 


; and that purpose we are 
imitation 
yer's label 
this work for oth 
just as guilty as if 


er pe SOS, 


he did it for himself All who are econ 
eerned in the commission of a tort are 
alike amenable to the party injured 


however, that the 
thie all 


the defendant had used 


[It is sueeested, 
label G mapa ned of SlIme on 


respects whieh 


several years prior to Its wloption 


Barron & Co. with the exception of 


the eaption, in which Sarvin's name has 


rxduced 


Th S$ ONLY oes to LOW 


instead of his 
that the 


been int own 


nop 


tion of Sarvins name was regarded as 
Important in carrying out the plan of 
Barron & Co The question reacil 
necest itself, why clicl they prefer 
Survil hime to Kellowe in the Cap 
tion of the label No sufficient rea 
son lOWh except that it enabled 






re CLOSELY » imitate the com 





pliant No doubt Kelloze would 
hha been pertectly iiline, and elad, 
y have used his own name and then the 
ub vould, at least, have told thi 
truth [tis unnecessary to add that 
the argument assumes that Kelloce’s 
Libel 1tsell free from byection l 
n lnitation Of that ol the compla nant 


Whether it ViLS SO, 


Ol not, may be oa 

(ive stion bit One which it is not 
nece uy no to determine 

if further suggested that the com 

Plamant ha lain by for several years, 


the defendant has been publicly 


label, and has thus ae 


( Wi 





we tT Pees 




















on 
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quieseced in its use. To this SULLCS- | described and shown in letters patent No. 

tion if may be proper to reply, that the | 162,368, dated October 21, 1872, issued to 
; fia . Charles TT. Palmer, is anticipated by boxes 

complainant had a patent for the arti . oe silk 


; : ; previously made for bottles and buttons, and 
cle of blueing, which he was proseeut therefore said Palmer patent, as respects the 
ing and endeavoring to substantiate 3] first claim thereof. is void. 
but in which he finally failed. His fail | In Equity. 
ure to establish his patent (which would| Nixon, D. J. This suit was origin- 


have covered all his rights) ought | ally brought by Cunningham §S. Patter- 
not to prelude him from falling back on| son, as the owner of certain letters 
his right to the trade mark. No essen-| patent, No. 132,368, dated October 21, 
tial delay has occurred since the termi-| 1872, issued to one Charles T. Pal- 
nation of the proceedings on the pat-| mer, for improvement in paper boxes, 
ent But, at any rate, an acquiescence against the defendant, for an injune- 
in Kelloge’s use of his own label, has} tion and an aecount for violating the 
no eq mescence in his use of the new said letters patent. After an answer 
and altered label, having Sarvin’s name by the defendant and the publication of 
in the caption. the testimony and the placing the case 

We think the case is with the com upon the term calendar for final hear- 
plainant and that a decree should |ing, an application was made to the 
be made in his favor. Let a decree be| court to amend the proceedings by 


made accordingly. 


making the Novelty Paper Box Com- 


pany—a corporation of the state of 


PATENT RIGHT—EQUITABLE Pennsylvania —a _ co-plaintiff in the 
OWNER INFRINGEMENT case. Upon hearing the application it 


PARTY TO SUIT. appeared in evidence that, whilst Pat- 


terson held the legal title to the patent 





on which the suit was brought, the 


|said corporation was the equitable 
If thi owner of an eqnitabl rivlhit or imterest ‘ - 

, owner, and was solely interested in the 
In it patent mstitute a ut in equity for til : A ; 
own benefit. in the name of the owner of the | gains and damages following a decree 
leval tithe to the patent, for an Injunetion for the complainant. Under these cir- 


and an account, he will be made a co-plain-| eumstances, and also in view of the 


tif with the owner of the legal tith Mpor) faet that all the costs of the suit had 
{ yolics tio to the court 2 ‘ 
git 'thus far been incurred by the corpora. 
Phe application will be sustamed, even though |, : ; we a 

mali allies snawet ta Sled, tovlinisey tx eal | tion for its expeeted benefit and profit, 


lished, and the case is placed on th term | the court ordered the amendment to 
| : - 

calendar for final hearing, if it appear that | be made. See Stimpson V. liodgers, 4 

Blatehf. 337. 


The answer of the defendant raises 


the suit was instituted and the costs were nu 


curred hy the owner of thr equitable rivht 
fow his expected benefit and profit. : 
several issues, but as the only proof 
A box made out of a single sheet of pasteboard “ 


or other suitable material, provided with » | Offered by the complainant was that 


projecting piece on one end thereof, and| taken to establish their prima facie 
cut, folded, and joined by such projecting | case, and as that limits the controversy 


piece so as to form a packing box having a entirely to the first claim of the patent, 
t ana beott ) ene] Col OS dof four WeCES " ™ “ 
p deeb ge inern ens. aa eT. the defendant has confined his defence 
of material of desired proportions, the bot : : : : 
to said elaim, and all his testimony 


tom being formed by foiding and cementing 
the fowr pieces thereof upon each other, ws | 8CCms to relate to the prior state of 
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the art, for the purpose of showing! four sides and two ends, three sides 
that Palmer was not the original and beine single thickness and one side 
first inventor of the improvements in, double thickness, the ends being two or 
paper boxes deseribed and made the four thicknesses, as we usé d two or 
subject-mitt if said claim four flaps When the side was double 

furnu to the patent \ ind the thiekness, it was where the box was 
elaim to be as follow “The sheet. A.| elued or riveted together, because we 
(in figure 4,) provided with the projee- | did both The box was filled through 
eonnect » piece. By and eut!| what we would eall the ends, which 
ind led su { l I}, is deseribed| were then fastened by ille, i string, 


! | rel esente 7 0] ier to constitute or left niastene | 





n whole.or in part a packing box, all Janes Harvey, a practical paper-box 

beir ubstantia et forth. maker, began in 1862 to make square 
The spee if re quite 1 te. | bottle boxes for T. Morris Perrot & Co 

It not « vy to refer inte y; t] of P ladelp " These were eut out 
it hav ficure 4 of the patent be-| of a square picee of board, and scored 

is to ist ( | reterence { ma ‘Orlne machine, OnAat vith a 

may | | generally “tha he first lap, and me ithout ; some with 
claim relates to heet of pasteboard, | flaps, and some without. The boxes 
pl led! put togetl wil up on the side 

Lue pl ect ! Con! ‘tl pice each contained foul Ore marks 

1 { Ire. l eut li ler hwise. form a tube with a lap, 


to 


by slitting 















’ ee 
l ». 4 @ DOT I we I lie | LIlf me to LIC SCOTC marks, which 


fold nd cement the uw were made crosswise, and were intend 


thie 
evidene I] inst it ides, and the contents seeured therein 


PL VE ( } priya bo DY p tine itbel oO] Wrapper over thie 


) bon ) es. A [ j Vil Wheel in regard to the button 
i esi ped ana boxe MULnUTLeELuYe Li Naugatuck and 
l by P Wi port, Connecticut, thirty years 

yw. H v M. § 4 il ( wo, for the packing of buttons., He 

= | LLC PIiLe.% L : “We cut a blank ol papel or 
. Pos — that early traw board the requisite size of the 
L850 | to be manufactured OX nd then we run it through a 
edicin COD coring machine; we scored it cross 


hOhWow ‘hy Vrapper WISE hour time , lenethwise twice, and 







down the Cc rings On the ends 
it of ti requ ite ze. creased to the scoring lene thwise ; we cut out 


| fold over, making the the corner of one end, what we eall the 








des 


ide 
or 
or 


ble 


the 
haat 
ng 


ich 
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lap, and then folded down the flaps; not appear at the hearing to sustain f 
that we made by cutting down to the the validity of their patent. It is anti : 


scoring ; then we paste what we call a) cipated by these exhibits, and, being 

wrapper, and fold it right over the) void for want of novelty, the complain- 

pusteboard, which forms the box, ants’ bill must be dismissed with costs. 
In view of such testimony it 1s not Kederal Reporte “ip 


surprising that the complainants did 


U.S. DISTRICT COURT FOR NEW JERSEY. 


NATIONAL BANKS--MAKING enter the notes upon the tickler. 
FALSE ENTRIES The Government rested, after offer 
. ing the notes, tickler and other books 

in evidence 

Triedl A il “Zt ! ] ~T ye 
No evidence was offered cn the part 
am me lof the de fendant. 
tries in the general ledger of the First A 
4 / 


National Bank with intent to imjure 


On indictment for making false en 


Hoffman insisted that the Gov 
; ; ernment had fruile d to make out a case 
and defraud the assoeiation, ole., and to against the deldeiieesh aul thak a a 
deceive the officers and examiners, con rested upon was ee ee ey 
trary to section 5209, of the Revised 


Statutes of the United States. 


sion of Thomas to Lewis, which was 
ho confession at all. He insisted that 
The District Attorney for thie PrOS- | Thomas was innocent of all deception ; 
ection 'that no one had been deceived by him. 
Mr. Theodore Peye rson and Mr. W. If the notes represented a certain 
7. Hoffman, for the defence. jamount of money the Bank Examiner 
This case was tried during the Janu-| was not deceived. The testimony was 
ary term of Court, 881. It was com-|utterly inadequate for conviction. <A 
meneed on February 8th, and lasted |man is innocent until he is proven 
antil February 11th, when the jury re-| guilty. The Government must prove 
tired, and, after being out all night,| him grilty before he is convieted. If 
they were unable to agree, and were | the defendant was convieted he would 
discharged on February 12th at noon. | only be so by conjecture, by something 
The present trial was a retrial of the in outside of the case. 
dictment. Mr. Neashbey summed up for the 
The Distriet Attorney opened the Government. 
case for the Governiment. Nixon J., charged the jury, saying 
Isanc A, Lewis, the expert, testified | that neither they nor the Court were 
that he was an accountant; that he had | responsible for the law, nor for the 
examined the books and found the} punishment it provided. If the jurors 


false entries; also, that Thomas admit- | believed the evidence, there was only 
| 


ted why they were made, &c. ‘one side of the case ; he thought that 
William H. Donaldson, the elerk,|was suflicient. He referred to the 


testified that Thomas directed him to|law and the duties of bank officers. 
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The re were two questions: 1. Were | 
the false entries made in the tickler ? 


2. Did the defendant aid the eashier in | 


4 The ol 


Thomas to Lewis, the expr rt, as to his 


making them statement 


knowledge of the intent with which the | 


false entries were made was referred | 
to. After charging several points, 


SI 


NEW JERSE) 


ABSTRACTS OF DECISIONS 


Promissory Note.—/ndorsement 
Cont Parol evidence 
tiff 


iu promissory note. 


“aet The pl un 
and defendant were endorsers upon 
A judgement by cle 

fault having been entered against the 
maker and the endorsers, a feigned is 


sue was made in order to determine 


whether the endorsers were jointly lia 
] 


le. Oral evidence was produced to 
show that each agreed to pay one half 
of 


of them. The qui stion for the advi sOry 


the money recovered against either 


whether such 


is 


opinion of the court 
evidence is admissible to vary the lia 
bility arising from an endorsement as 


between accommodation endorsers. 
ie endorsement imports primary lia 


The 


al rule is stated in Byles on Bills, p 


y on the part of the plaintiff. 


‘his is the ordinary principle and is 
It is thought, how 
subject to limitations in 


paper. 


have be en approved by higeh 


youd quae Stion. 
to bye 
respe ct to 


ever, 


commercial hese 


limitation 
not 


authority. This approval is 50 en 


eral as is supposed. There are no Eng 
s. The is great confusion in 


lish case re 


this country This is owing much to 


mistake as to the application of the rule 
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submitted by the defendant's counsel, 
the case was given to the jury. 
M. Mr. 


Hoffman took several exceptions to the 


The jury retired at 3:35 P. 


charge of the Judge, 
The jury, at 4:14 P. M., after an ab 
of 39 returned with a 


sence minutes, 


verdict of guilty. 


PREME COURT. 


to the facts, and not to the doctrine 
that any different rule is to be applied 
to commercial paper. The same thing 
of the to 


tion, fraud, illegality, ete. 


is true considera 


When the 


aurtly expressed, then 


rule as 
coutract 1s only | 


oral evidence is admissible. This iS ex- 


emplified in cases of endorsement in 
blank. Crozer v Chambers, Spencer 
256; Watkins v. Kirkpatrick, 2 Dutch. 


S4; Chaddock Vr. 517. 


The general rule is unimpaired that 


v. Vanness, 6 
a written contract is not liable to be al- 


tered by oral evidence. The rule is 
uniformly enforced in this State; cases 
cited in Stewart's Digest, 502. 

to effect this 
? What is the legal effect of 


this contract ? 


How is oral evidence 
contract 
Does it import a com 
plete written contract ? If so, no evi- 


dence can be admitted. In Johnson v. 


Martinus, 4 Hals. 144, it was held that 
lit does not. This was overruled in 
| Chaddock v. Vanness, 6 Vr. 517. In 
the case in Halsted the endorser in 


| blank Vis tllowed to stand in the posi 


tion of an endorser without recourse. 


This is very dangerous ; commercial 
paper would become very unstable. 
The law fixes the contract very defi 


nitely (stating the terms). According 
to Johnson v. Martinus, all these terms 


‘are subject to explanation and varia 








sel, 


Mr. 
the 


ab 


ha 


iat 
al- 
is 


ics 


11S 


of 











tions. Such a doctrine would very ma 
terially impair the usefulness of com- 
mereial paper. All the implications of 
law would have to be written upon the 
back of the note—a thing which is 
never done—-and it would be the same 
in the case of bills of exchange. The 


doctrine of the Halsted case has been 





repudiated by distinguished text writ 


ers and also in my opinion by the| 


Court of Errors in Chaddock v. Van 
ness. In my opinion the endorsement | 
imports a definite contract and hence | 
parol evidence is inadmissible | 
This appears to be decisive of | 
the case, but it is held on high authori- | 
ty that it does not apply to accommo | 
dation endorsements, Preston v. Phil | 
lips, 5 How. 278. I have carefully ex- | 
amined this case but cannot assent to | 
it. The theory is that the parol evi | 
dence is not offered on the note, but | 
on the collateral contract by parol | 
which accompanies the note. It is| 
admitted that the endorsement does | 
import a definite contract, but it is in- | 
sisted that there is also a coilateral | 
oral contract, But this oral contract | 
is inconsistent with the written con 
tract ; if presents the case of an oral | 
contract and a written one inconsistent 
with each other. In such a case the | 
law implies that the parties made only | 


° r | 
the written contract. The endorse 


ment is the written contract and the | 
only contract which the law allows to 
have been mace. 


The court, distinguished Weston. v. 


Chamberlin, 7 Cush. 404 and Bodurtha 
v. Phelon, 13 Gray 413, and held that | 
oral evidence was inadmissible to vary | 
the contract which the law implied in 
this case from the endorsement, and ad 
vised judgment to be given for the de 


fendant. Sohnson v. Ramsay. Opin | 
Contempt. — Justices of the Peace | 


ion by Brastry C. J. 
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cannot commit for- This was an ac- 
tion for false imprisonment. The de- 
fendant was a Justice of the Peace. 
While he was holding court the plain- 
tiff entered the room and ealled out a 
witness. Upon the Justice remon- 
strating, the plaintiff called him a fool 
and a nuisance. The defendant then 
caused an attachment to be issued 
against him for contempt and commit- 
ted him to jail for ten days. For this 
imprisonment the suit was brought 
against the Justice. The Court held 
that although Justices’ Courts are 
court of record, they have not the power 


ito commit for contempt; they exist 


solely by special statutory anthority,and 
by the statute such power is not vested 
in them. This power is expressly given 
to the District Courts by the act. Abu- 
sive words spoken to a Justice of the 
Peace while holding court are, however, 
indictable, and a Justice may require 
a party offending to give bail for his ap- 
pearance at the Quarter Sessions, and 
in default commit him, and persons so 
offending may be removed from the 
room. The power to commit for con- 
temptisa very great power. It is indef- 
inite and without appeal. It is better that 


justices should be put to some incon- 


venience than that the 1059 justices 


in New Jersey should have power to 


fcommit for contempt. Demurrer to 


Pleas sustained.— Reinhart v. Lantz.— 
Opinion by Deprusz, J. [This opinion 
will be published in full in the July 
number of the Journat. | 

Married Woman.— 2/// of exchange. 
Certiorari to the Hunterdon Common 
Pleas. This action was brought upon 
a draft accepted by a married woman. 
A book account for goods sold was 
offered in evidence, and it appeared 
that a statement of the account had 
been sent to the married woman and 
that the bill, of exchange was sent 
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afterwards and that she accepted it, 
and that after the draft had been dis 


honored, she wrote a letter to the 


upon the other side and the testimony 
of the witnesses offered to prove such 
fact is not napeache de by proof of char 


{ 


plaintiffs and said she would pay the}acter or shaken upon cross-examina 


tion or rendered suspicious by the u 


money. Afterwards she said that she 


did not buy the goods herself but} herent improbabilities of the story, 


that her daughter, Mrs. King, bonght|then upon review the legal inference 


them, and that she accepted the draft} will arise that such faet exists, and a 
under a promise from Mrs. King that pide nt im opposition thereto will be 
she would pay for them. | reversed.—Judement reversed. Cooley 
It was contended that the accept v. Bancroft. Opinion by REED, J. 

ance was a nullity because it was 2} On Application for Mandamus. 

guarantee on the part of a married | //e/d 1. The provision in the Consti 
woman To this it was answered that! tution of this State, forbidding the Lee 
the acceptance was an admission of/islature to pass any law depriving a 
funds of the drawer in the hands of| party of any remedy for enforcing a 


the defendant. contract which existed when the con 





This presumption is only applicable} tract was made, apples to remedies 












In certain cases betwee n certain DAl weil st municipal corporations. 
ties. It does not extend to the draw 2. Where municipal authorities have 


er as between lim and an accommoda-| power to levy a tax for the payment of 








tion acceptor. debts, judement ereditors of the cor 

The acceptance in this case is alto poration, whose debts are not collecti 
gether void. The implication of funds| ble by execution, have a right to the 
depen Is upon the ability of the accepton xereise of that power which the Court 


to make the aee ptance A distinet ad vill enfore 1) mandamus 














mission of fund would be Mivalid i 3 Where uch a power ¢ xisted at the 
this case. The moment tl! facts appeat time the debt was contracted, the rem 
he disability woul 0 SHOW! Theledy by mandamus 1s within 1G ProLtce 

lf lissel ll) I ly by thin the prot 





l ] ] 
which merely reculates 






lebt wa the debt of another. the a bie moc of pursuing the remedy. with 





ptance Invelicl out impairing its substance, is constitu 


; 
i 


reculating 


No findn ! Cc tified only I proce? fine pon writs ofl payeen 

the evidence y iy timony Wi ich is | dliaumus,’ ipproved VMiareh 3, S880, (P 
mecontradicted was not believed. How | Li. 1880, p. 102,) requires the court, be 
Can this ¢ rt £o mM tying that!) Tore issuine such writs to compel the 









ut below were wrone in disre levy of a tax for the payment of mum 
rardings uneontradicted testimony”? | ey il debts, to determine the hichest 
There t iimit te vhieh courts are! rate of taxation cavable of being 1apos 


confined in disregarding uncontradict-|ed on the municipality without injury 







el eVviaence \\ hie ( thie ( mm one Lo bree he I¢ t of the cre litors of the 
i¢ i! Live Court bye Ov clireet 1 hno COrpol ibion vhose claim are not vot 
n to the existence of a fact. and! due. and forbids the court to direct the 





there no counter testimony offered levying of any more than that rate will 





il 


il 
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produce. Before the passage of this 


statute, the relator was a creditor of 


the city of Rahway, the authorities of 


which had ample power to levy taxes to 
pay his debt. //e/¢—That the enforce 
ment of this law would deprive him of 
his constitutional remedy, and henee, 
as to him, the statute was invalid. 

6. This statute is unconstitutional 
also because it aims to devolve upon 
the judicial department of the govern 
ment an exclusively legislative funetion 
pertaining to the taxing power, the 
duty of determining the highest rate 
of taxation which ean be borne by a 
municipality without injury to its ered 
itors at large.—State ex rel. Mundy v. 
Assessors of Rahway. Opinion by 
Dixon, J. 

Mechanie’s Lien.—J/arried Woman 

-Amendment.—After « judgement on 
a mechanic's lien an application was 
made to amend the proceedings, by 
changing the name of the builder. 
The true builder was not named in the 
lien claim. No recovery can be had un 
less the lien claim and the writ can be 
amended by inserting the true name. 
The amendment act is liberal and very 
broad, quite as broad as the act for the 
amendment of pleadings, under which 
the name of a party has been chang 
eck. Section 14 extends the power of 
amendment to the lien claim as well as 
the proceedings. It may be made by 
the jadge whenever he thinks it may be 
justly made, but the amendment must 
have regard to the fact that the owner 
has paid the money to another and that 
there may be subsequent parties inter 
ested. Putting aside the objection of 
hardship and of double payment and 
that the defendant is «a married wo 
man, a stricter rule should be applied 


in these cases than in others, ‘The lien 


Claim is made against one who was not | sion. 





ant with full knowledge of the facts has 
made a false statement under oath. 
The case presents the question whether 
any mistake of practice however made, 
and no matter with what false state- 
ment, may be corrected by amendment. 
We think the amendment should not 
be allowed in this case. Amendment 
refused.— Barton v. Gurney. Opinion 
by Scupper, J. 

Boundary between Essex and Union 
Counties.—On certiorari to review the 
proceedings of commissioners appoint- 
ed to settle the boundary lines between 
the said counties. Finding of commis- 
sioners held to be erroneous, and 
should be set aside.—Chosen F’ree- 
holders of Union County v. Chosen 
Kreeholders of Hssex. 


VANSYCKEL, J. 


Opinion by 


Corporation. - Turnpike Company- 
Power to lease lands—Common Seal 
T'respass.—-Virror to Monmouth Cireuit. 
The plaintiffs claimed title as tenants 
in common of the land in question 
through several mesne conveyances 
from Josiah Beers in 1873. There was 
a lease of the same lands to the Holm- 
del Turnpike Co., executed by the pres- 
ident without the common seal. They 
had oceupied and paid rent to April, 
1879 and for a part of another year. 
About October, 1879, certain persons 
removing a discharged servant of the 
company removed also all the effeets of 
the company. Their acts were affirmed 
by the plaintiffs. The company's officers 
found them in possession and the doors 
locked. The defendants were the com- 
pany’s agents; they went in and put 
the plaintiffs out. The action was tres- 
pass. The defendants justified under 
title in the company. The court ruled 
that the company’s tenancy continued 
and that they had the right of posses 


[t was objected that the compa- 


the builder or the owner. ‘The elaim-|ny had no power to hold the land, 


27 





<n geapneroremcay F 


"10 


Held that they had unde thei echarte 


power to use the lands for the purposes 


if their charter The house was used 
to stow away the e pany s tools and 
liodeve 1tS servants This was not es 
ential to the busine F thre ‘OMpAny 
but very convenient, and the charte 
ught not to be so strictly construed 


The eourt below sus 


tained the tenaney under the chartet 
The question w before the court and 
the decision was 1 

| econd ol eet ! i that { 
\ not under the corporate ul of tha 
COMpAady The rule of the common 


cupation and payment of rent ufli 
cient 
But it weed that the term had « 
ed and that the ere in b 
fhe no chit 1 lal 
th V 
\\ | ru ep eo - 
{ t | | to have bee 


mnot Len | enpr f 
s been held Mneland 
bn rie f ’ ( ru thrsat 
} t ! ! eont CL DY Col 
nO} na | eannot make 
| r) ¢ { Cul 1 te) 
nit yeu! LO eal | not 
} ( ld t be held 
ild id to sti 
The «ae lant t ustified unde 
title of the compar the company 
title was xd and the defendants were 
properly LCbinY uncle them The 
plaint tt ere miere trespa @) il 
though they had a reversionary inte) 
est. The present } rhit l n the com 
pa The } neil cannot ymipl } 
of the trn ! f defendant If t 
efendants ¢ wnitted a brea ( { 
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for an assault. It 


dictment, so also 

was not committed on the plaintiffs for 

they were not there 
Other assignments of error not dis 


cussed No error found Judgement 


affirmed Crawford v. Longstreet 
Opinion by KNApP, J 

Road.— Return 
tiorari in matter of 
thi 
right to lay out publie roads in the bor 
ough of Washington; the return of the 
surveyors is defective, and should bi 
side. Vayor, 
Washingtom Vv her. 


Cer 
TIeld : The 


highway have the 


of Sviyu% Yors 
road. 


surveyors of 


State a 


ip 


K., of 


Opinion by 


On 
Held : 1 
special ground shown to 
to 


lowanee of a writ of certiorari to brins 


Certiorarl Special grounds. 


on to dismiss certiorari. 
must be 


entitle an indicted defendant an al. 


the reeord into this court 

2. The request of the inferior tribu 
nal will be a strong reason in favor of 
the allowanee of the writ 

3. The writ is allowable as of course 
aut the instanee of the \ttorney Gener 
ul or Prosecuting Attorney acting for 


him, to bring up such record even al 
ter verdict Motion overruled with 
( { Siale v VWartin A. Labriski 
()) non by REED, a 

Broker's Commissions. Held 
Where a person desiring a loan makes 
n application in writing upon which 


in endorsement authorizing a single 


broker to procure the loan, and th 


broker leaves coples of such applica 


tion with a number of persons, one oO! 


induced by such apy'lication, 


the 


whom 
thout broker's knowledge, lends 
the money, the broker is entitled to h 
COMMISSIONS Samuel B. Derrickson 
lsaae N 
Reep, J. 
Di orderly Persons Criminal pro 


On Vleld 


(auimby. Opinion by 


eeodure eertiorar! A. convic 
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tion under the act concerning disorder 
ly persons (Rev., p. 333) must set out 
the evidence so that this court can see 
whether the judgment is well found 
ed.— John Lyons v. Joseph Stanford. 
Opinion by Reep, J. 

Constitution.— 7%t/e of act.—On cer 
tiorarl. //e//—1. 
March 9, 1877 (Rev., p. 1204), provides 


a mode of levying assessments in town 


A statute, approved 


ships; its title is, “An act in relation to 
Tleld 


that its title expresses its objects suffi 


assessments in townships.” 
ciently to satisfy the Constitution. 

2. If the act have other objects not 
expressed in the title, and wholly sep 
arable from that which the title does 
express, the expressed object will not 
thereby be defeated. 

3. The act above mentioned is neith- 
er special or local. 

t. The act is intended to establish 
permanently a constitutional method 
of levying assessments for public im 
provements in townships, whenever 
assessments therefor are by law di 
rected. 

5. The act makes it the duty of the 


Cireuit Court, upon proper objection, | 


to review the report of the commission 
ers as to the amount of such assess 
ment.— State, Van Pipe ir. 
North Plainfield. Opinion by Dixon, J. 

Bastardy Act. 
mandamus. //el/d 


pros. V. 


under the bastardy 


act approved March 27,1874, (Rev. 70,) | 


when the person charged with being the 
father of the bastard is acquitted by the 
jury before the justices, but convicted 
in the Quarter Sessions on appeal, 
the Court of Quarter Sessions is au 

thorized and required to make an order 
of filiation and maintenance against 


him.—Overseers of Tewksbury v. By 
ram Pickel. 

Certiorari.— 7ua Sale. 
ari. This writ not being sued out to 


Opinion by Dixon, J. 
On certior 


On application for | 
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lreview « tax sale in aid of an action of 


as 


jejectment and the prosecutor being 


| clearly in laches, writ dismissed.— 

| State. Casse Ihury, Pros., V. Piscataway. 

Opinion by Dixon, J. 
School Board.—//e/d 


}ings of the voters of a school district 
| 


Special meet- 


jmust be called by the board of trustees 
convened.- “State, 
Sehool District. 


Bogert, 
No. 30, in 


regularly 
| pros . 
| Opinion by Dixon, J. 
| District Court.—State of the case. 
| Meld—Where the party, 
from the judgement of a District Court, 


By rgen COMMLY 
appealing 


has failed to agree with his adversary 
on a state of the case, or to apply to 
the judge to settie the case, within fif 
teen days after the judgment, it is not 
|erroneous in law for the Court of Com 
j}mon Pleas to dismiss the «appeal.— 
| Loftus vy. Frecholders of’ 
| Opinion by Dixon, J. 

Service set aside.—S¢éé- 


Passaic. 


| Summons. 
| aco ¥: SYPUCUSE, e., R. kk. Co. Opin 
}ion by Dixon, J. 
| Results arrived at in the following 
eases announeed, by 
| Beasuey, C. J. 
| Kennedy v. Mackey. Rule made ab- 
| solute. 

Mayor of Bayonne vy. Ford. Rule 
discharged. 
Demur- 


‘Kitna Ins. Co. v. Berrian. 


rer overruled, judgment final ordered. 

By Scupper, J. 
Voorhees v. Wilkinson. Rule dis 

| charged. 

| State, H. L. & L Co. v. 


| Assessment in part set aside and in 


Hoboken. 


|} part affirmed. 
| By VanSycken, J. 
Trenton and New Brunswick Turn- 
| pike Company v. Kuropean, &c, Rapid 
Transit News Company. 

Proceedings set aside for irregular- 
ity. 

The general telegraph law requires 
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the companies to send all messages and 
makes the purpose of the telegraph a 
public use and authorizes the legisla 
ture to invoke the right of eminent 
domain. 

Caldwell v. Validity 


of act increasing jurisdiction of Justices 


Chamberlain. 


Court to S200 sustained. 
By Kynarr, J. 
Crowell v. Osbourne. Judeme nt of 
non-suit affirmed 
Yard vy. James. Judement affirmed. 
By Parker, J. 
Affidavit defee 


Proceed 


Layton v. Dennis. 
tive under land and lien act. 
ings set aside. 
By Dervr, J 

Administrator 
Verdict to stand. 


State, ex 


of Sandford v. Ross. 


rel, Reeder v. Township of 


COURT OF 


ABSTRACTS OF DECISIONS 


Mortgage. Cancellation of. annull 


ed Newt of Nin-Administrator Mar 
garetha Mack died, holding a mort 
gage which was a subsisting security 
for $1,100, and interest. After hei 
death Osborn, the owner of the land, 
sold it in the defendant, Mutschler; 


it free 


Before the delivery 


for 1.200, agreeing to convey 


of the mortgage. 
of the deed Mutschler paid Osborn the 


price agreed upon and it was divided! 


among the next of kin, one of whom 
produced the mortgage and delivered 
it over for cancellation. The mort 
gage was soon after cancelled of 
record. No letters of administration 
had yet been granted on the mort 
yvagee’s estate. She had very little} 





CHANCERY OF 


| the 
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Union, and two other cases against 
same heard together. Writs defective 
and quashed. 

Jud 


not present. His opinions in the follow 


ge Magie being indisposed Wits 
ing cases were filed: 
Leconey v. Overseer, &c. Proceed- 
ines below affirmed. 
State, O'Shaughnessy, pros., v. Me 
Lorinan. Order of the justice defee 


tive and must be reversed. 


State, ex rel. Ahrens, v. Fiedler, 
Mayor. Writ of mandamus granted. 


William M. Foree v. Jobn 
Sheriff Rule discharged 
State, Richly, pros., Vv. Shute, Coll’r 
Valuation in part reduced, remainder of 


Gardiner, 


with costs. 


assessment set aside. 
State, Bowne, pros., v. Logan. Writ 


dismissed with costs. 


NEW JERSEY. 


other property and a creditor of the 


estate afterwards took out letters and 


brought this suit to annul the cancel 


lation and foreclose the mortgage. 
The defendant, Mutschler, who pu 


chased the property, knew at the time 
he paid the money that Mrs, Mack 
had died intestate and that the mort 
vage was a valid security in her hands 
the death. 
also that the money paid by him was 


at time of her He knew 


divided among the next of kin. 
It was held that the next of kin had 


no right to cancel the mortgage ; citing 


Williams on Exrs. 504; Hatch v. 
Proctor, 102, Mass. 351; Foster v. 
Bates, 12 M. and W. 226; and that 


the purchaser was bound to see that 
which he 


authority. 


relied 


“The 


cancellation on 


made 


was 


by due 
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ective 


1 was 


low 
ceed. 
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cancellation must be annulled and the| Possession as Notice of Title. The 
mortgage reinstated and a decree will| rule that possession is notice to others 
be made for the foreclosure and sale| of the possessor’s title is intended for 
of the premises.” - Woodruff, Adu. 
v. Mutschler 


Opening Decree.—- Practice—Amend-| tion in equity ; it will not be available 


a shield to protect the equitable rights 


of those who are entitled to considera- 


ment— Negligence. On an application as a cover of fraud, nor will it be applied 
to amend a decree in a foreclosure | against equity. Citing Groton Savings 
suit, it was //e/d/ that it is well settled | Bank v. Batty, 3 Stew. 126; Lathrop 
that where a decree has been made} vy. Groton Savings Bank 4 Stew. 273. 

unjustly, it will be opened even after | One who held possession of land 
enrollment, for correction, unless the| under an agreement to convey, who 
applicant be barred by negligence, | knew that mortgages lad been given 
citing Brinkerhoff vy. Franklin, 6 C. E.| by the holder of the record title and 
Gr. 334; Miller v. Rushforth, 3 Gr.| allowed these mortgages to be fore- 
Ch. 174. |closed and the property to be bought 


Upon a foreclosure of a mortgage|at sheriff's sale and did not notify the 


Lan) 
where a subsequent mortgage  has| purchaser, although he knew of his in 


been foreclosed before, but the | tention to purchase, is estopped from 
owner of a part of the property was | setting up his claim to relief in equity 
not made a party to the suit, this part|by specific performance against the 
of the land is not affected by the form- | purchaser.— Collier v. Pfening. 

er foreclosure, and as to this the hold Divorce.— Desertion. Evidence of 
er of the subsequent mortgage must} desertion held to be insufficient. Di- 
uzee. Cit- voree refused.—/teece v. Reece. 

ing Vanderkemp v. Shelton, 11 Pari. | Alimony.—On bill for alimony for 
28; Parker v. Child, 10 C. E. Gr. 41; | the support of the defendant's wife and 


Chilver v. Weston, 12 C. KE. Gr. 435;) child, it appeared that the defendant 
Atwater v. West, 1 Stew. 361.—/oster|had treated his wife cruelly, driven 


prove his claim as a mortgs 


v. Union Bank of Rahway. | her from his house and failed to sup- 

Mortgage.—Priority Subrogation.| port her or their child, five years old. 
Two mortgages on the same property,| He attempted to justify himself for 
dated the same day and recorded} driving her away by saying that he 
simultaneously are concurrent liens, in | had detected her in the act of adul- 
the absence of clear evidence that one! tery. It was feld on the evidence 
was intended and understood to be | that this defence was not proved and 
prior to the other. The fact that one | that he must be required to support 
is payable before the other does not|his wife. It was also held that the 
rive it priority. | wife was the proper person to have the 
‘A surety who had paid a mortgage | custody of the child, and that the hus- 
held to have a clear right to subroga-| band must support the child also. He 
tion, and not to have lost it by not | was required to pay $10 a week and to 
Maas vy. Maas. 





taking an assignment for several years, | give security therefor. 
or by any other act or dereliction| Contract.—-Bil to Meform Policy 
which appeared in the case.—Collerd|of Insurance. The bill was filed to 
reform a policy of fire insurance issued 
to the complainant’s wife on property 


v. /luson. 
Specific Performance. — “stoppel— 
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which he alleged to be his. It appear-|should be kept. The agreement sub- 
ed that he had already one policy on| sisted until the death of Dr. Person- 
the property and that she had another. | ette. He managed the property, paid 
The application for this policy was/taxes, supported the widow, and ad- 
made by her, but in making it she| vanced money from time to time to 
sent to the agent his old policy with a| Miss. Pryme, who lived in the neigh 
piece of paper attached to it on which | borhood, and was consulted as to the 
her name was written. The com-| management of the farm and the sale 
plainant claimed that the defendant | produce. 
had notice by the old policy that the} The bill is filed by the administra- 
property was his, but it was //e/d/| trix of Dr. Personette for an account. 
that as the application was made by| The defendant demurs on the ground 
the wife who represented that she was| of want of equity, and alleges as causes 
the owner of the property, the defend-| of demurrer that the complainant sues 
ant was right in issuing the policy to|in a representative capacity and yet 
her and the bill must be dismissed | prays for a discovery from the defend 
with costs.— Doniol v. Com. Fire Ins.\ant as to transactions with and state- 
Uo. ments by the intestate, that the agree 
Evidence - Representative Capact ment is void by the statute of frauds 
ty—f'rauds and Perjuries— Accounts. | and that the complainant has an ade- 
Dr. Personette and Miss Pryme were | quate remedy at law. //e/d that such 
the owners in equal shares of a farm, | partnership as that agreed upon could 
subject to the support of the widow of | have existed, 3 Kent's Comm. *28, and 
a former owner. ‘They agreed togeth-| that the agreement for it is not with 
er verbally that the property should,|in the statute of frauds; that the ob- 
during the joint lives of them and the} jection based on the statute concern- 
widow, be managed as partnership|ing evidence is not valid. The com 
property, bound for the support of the} plainant is not barred from requiring 
widow during her life ; that during the|the defendant's testimony on her be- 
joint lives of the three they two should | half because she sues in a representa 


contribute equally as owners of the; tive capacity. Daws v. Vreeland, 3 
farm to the support of the widow, and| Stew. 542, //e/d further that the ac 
the expense of management and the|count sought can only be had in equity 
payment of taxes, and that an account| and that the defendant had admitted 
should be kept of the profits and ex-| the correctness of the account prepar 
penses, and it was further agreed that led by Dr. Personette prevented the 
Dr. Personette should advance money | plaintiff from having recourse to this 


to Miss Pryme, of which an account! court.—/’ersonette’s ada. v. Pryme. 














CASES BEFORE THE 


SECOND DISTRICT COURT 
OF NEWARK. 
TENDENCY ASSIGNMENT — SUB- 
STITUTION. 





Cummings v. Adam 

{Decided April, 1881 

An action cannot be maintained to recover pos- | 
session of property unless it appears that the 
relation of landlord and tenant exist between | 
the parties to the smut. 
When the relation is once established, — it | 
attaches to all who 1LéLy succeed the ten 
ant immediately or remotely. 
When a third party enters into possession of 
premises, with the consent of the landlord 
and consent of the tenant, and the landlord | 
receives rent from the third party, it is | 
substitution of the third party as a tenant in 


the place and stead of the original t nant, | 
and an effectual discharge of the latter from | 
further liability under the lease. | 
Mr. Wim, B. Guild Jr., for plaintiff. 
Mr. Samuel NWalisch for defendant. 
Henry, J.: The plaintiff seeks to ob 
tain possession of certain premises on 
Market street in the city of Newark, 
on the ground that the lease of said 
premises to defendant has expired, and 
that defendant continnes in possession 
thereof without any authority express 
or implied from the plaintiff. 
The first question in this case is, 


does the relation of landlord and ten 





ant exist between the parties to this 
proceeding? — [f it does not then the 
plaintiffs case must necessarily fall ; 
Fowler v. Roe, 1 Dutcher 549. 


The evidence adduced during the} 





trial was to the effect that Harris Baum | 


and Wolf Baum, the owners previous to 


plaintiff, let and rented the premises in | 
question to defendant for a specified | 
term. ‘The premises were subsequent- | 


ly conveyed to plaintiff, and that | 
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during all the term of plaintiff's own- 
ership, they have been occupied not by 
the defendant but by Charles Kolb, and 
that Kolb has paid rent to plaintiff's 
agent. 


There is no doubt that the rela- 


| tion of landlord and tenant existed be- 


tween the Baums and defendant, and 
as that relation has been once estab- 
lished, it attaches to all who may suc- 


iceed the tenant, immediately or re- 


motely. Jackson v. Davis, 5. Cowen 


| 493. 


But the important question in this 
case is, does the relation of landlord 
and tenant exist between the plaintiff 


‘} and defendant ? 


To determine this question it is neces- 
sary to consider first, the relation that 
exists between Kolb and the plaintiff; 
and second, has Adam been discharged 
as a tenant? 

It is undisputed that the defendant 
Adam has not been in actual posses- 
sion of the premises since the plaintiff 
became the owner thereof; and_ that 
the premises are now and were at the 
commencement of this suit oeceupied 
by Chas. Kolb. As Kolb is in actual 
possession of the premises, the pre- 
sumption of law is that he is an as 
signee of the lease and not an under- 


tenant; Acker v. Weatherill, 4 Hill 


11412. 


It is in evidence that the rent has 
been paid by Kolb to plaintiff's agent. 
And by virtue of an agreement between 
plaintiff's agent and Kolb the rent was 
reduced. Was not this tantamount to 


a substitution of Kolb as a tenant in 


the place and stead of defendant Adam ? 
In Benron v. Bolles, 8 Wend. 175, it 


was held that a party entering into the 
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posession of lands by the consent of a| 
tenant, will be considered in respect to | 
the rights of the landlord as substitut | 
ed in the place of the tenant by whose 
permission he enters. 

Heath, 19 Barb. 331, 
a third party took the place of a tenant 
the the 
court held that this was a substitution 
to effectual 


charge of the original tenant from the 


In Harrower v. 


with landlord's consent, and 


which amounted an dis 
liability under the lease. 

The making of an agreement by plain 
tiffs agent with Kolb as to the redue- 
tion of rent and the acceptance of rent 
to 


of Kolb as tenant: and as 


a substitution 
effectual 


as the original | 


from him amounted 
an 
discharge of defendant 
tenant. 
Kolb was substituted tenant in 


as 


] 


pl ice 


party to this proceeding he 


of Adam, and as he is not made a 
was 1D 


If a 


to disposse ss him were to issue it is ob 


ho 
position to offer a defence. writ 
vious that such an act would be unjust 
the 


extreme. 
dered in fa 


Judgement is therefor 
vor of the defendant 


ATLANTIC CIRCUIT COURT. 


PRACTICE—SECURITY FOR COSTS. 


1) | 
| 
() 
, | 
j f 
() 7 6nd tor 
ip thi t } 
‘i 
] I 
Ont tion for rnle to pel Lb judy 
ment irregularly entered 


uintiff is non-resident 


| defendant obtained a 
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The time for filing a plea to the 
plaintiff's declaration expired on the 
eighth day of December, 1880. 

On the sixth day of December the 
rule that he have 
five days further time to file his plea. 
On the following day he served upon 
the attorney for the plaintiff a notice 
The at 


torney for the plaintiff ignored the no 


requiring security for costs. 
tice and upon the expiration of the ex- 
tended time to plead, no plea having 
been filed, he entered judgment by de 
fault. 


now moves to open the judgment as 


The counsel for the defendant 


improperly entered 
Mr. Wim. Moore, for the motion. 
Mr. Hl. L. Slape, contra. 
Reep, J., 


The provisions of $232 of the practice 


after stating the facts said: 


act require a non-resident plaintiff to 
fill a bond for costs, if required to do so 
$ 234, it 


provided that upon a notice of such re 


before issue joined. By ig 
quirement being given in writing, all 
proceedings shall be stayed until such 
security be filed. 

In this case issue has not been join 


oe 


l. A written notice requiring security 
had been given before the expiration 
of time for pleading. The natural oper 
act 


fore to stop the running of 


ition of the words of the is there 


time until 
The counsel for de 
that by 


procuring the rule for five days’ exten 


security is filed. 


fendant contends the aet of 


ion of time, the plaintiff has waived 
his right to require such security—and 
his notice therefore did not operate as 
istay. The rule involved is that if the 
defendant, after he has notice of non 
residence of the plaintiff,takes any steps 
in the cause he thereby waives securi 


ty for costs 


This is the rule in equity resting not 
upon any statute, but upon the ancient 


New 


practice of the courts of equity. 














man v. Landrine, 1 MeCart. 293. 

At common law the practice of com 
pelling a non-resident plaintiff to file 
security for costs was established. The 
rule was almost if not quite as rigidly 
enforced in those courts as in equity, 


that the application should be made as 


soon as possible after knowledge of 


such non-residence was obtained by 
the defendant. Thus the court in 
Dunean v. Steub, 5 B &-Ald. 702, say: 
“That when a cause is pending a party 
if he means to apply for security for 
costs must take no steps after he knows 
the plaintiff is out of England, for a de 
fendant ought not to wait until expense 
has been necessarily incurred.” — The 
cases are collected by Tidd in his 
Practice, Vol. L., p. 537. 

Some diversity seems to have exist 
ed between the practice in Court of 
(Jueen's Bench and the Court of Com 
mon Pleas. To remedy this diversity 
a general rule was entered in 1831 in 
the Court of Exchequer, Common 
Pleas and Queen's Bench, that an ap 
plication to compel the plaintiff to give 
security for costs must not in ordinary 
cases be made before issue joined. 
1 Dowling P. C., 196. 

At the succeeding term an applica 
tion for are calling on the plaintiff 
to find security for costs was made af 
ter an order for time to plead had been 


granted. It was opposed on the 


ground that the application wis too | 


late. Dunean v. Steub supra was cited. 
The court said: “In that ease the ap 
plication was after plea pleaded. A de 
fendant may come and ask for security 
at any time before plead pleaded.” 
Wilson v. Minchin, 1 Dowling P. C 
299, 2 Cr. and Jer. 87. The rule for 
time was considered no waiver. The 
same question was again before the 


court in Gurney v. Key, 38 Dowling P. 
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|C. 559, and it was again pressed upon 
‘the court that obtaining time to plead 
was just as much taking a step in a 
cause as pleading. The court held that 
ithe application was sufficiently early ; 
jand again in 1840 the same rule was af- 
| firmed in the case of Dowling v. Har- 
}man, 6 M. W. 131. These cases es- 
| tablish the rule in the English courts, 
| that getting a rule for time is not tak- 


ing a step which operates as a waiver 


-° 


of the right to apply for security. 


Our statute does not, in my judg- 


ment, abrogate the common law rule 
| which permits in certain cases an appli- 
‘cation to the court for a rule upon a 
‘non-resident plaintiff to file security 


for costs even after issue joined. 
It gives the defendant an additional 
‘right. Upon the existence of certain 
facts he may, without invoking the ac- 
tion of the court, require security for 
‘costs. He must do it before issue 
joined. If he does it previous to that 
stage of the suit its course is arrested 
until the bond is filed or money is depos- 
ited and notice thereof is given. The 
‘defendant can so act toward the plain- 
'tiffas to stop himself from demanding 
security for costs. But that an exten- 
sion of time to plead so operates I am 
unable to admit. I entirely coneur in 


the wisdom of the English cases which 


‘held that such a rule was not a waiver. 
| Nor is there anything in the form of 


the rule in this ease that made it im- 
perative that the defendant should 


| plead within five days. 


[t meant simply that if was an exten- 
sion of the statutory time from thirty 
days to thirty-five days, and he was to 
plead within the extended time as with 
out such rule be would have pleaded in 
the statutory time. 

The operation of the statute upon 
the time, resulting from a notice to file 
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security, was as effective in staying the] estate, after paying all debts and expen- 
running of time in the one case as in| ses, was left to the sons, Wm. H. Rust- 
the other. ling and James I’. Rustling, who were 

The judgment was irregularly en-|also executors and the proponents of 
tered and must be opened and set|the will and had held the same rela- 
aside with costs. tion to all the other wills. The testa- 





— tor seemed to have regarded the estate 

MERCER CIRCUIT COURT. 
muccmein | payment of the legacies to the widow 

THE RUSTLING WILL CASE. and the debts and expenses, and gave 
—_-—— | a half portion to Gershom, a half por- 


as divided into four portions after the 





c + y + etlir | ° ° . 
ames F. Rustling, et. al. v. Sarah H. Rustling.| tion to the granddaughter and one and 
| 
Tried May Term, 1881, before tue} a half each to William H. and James F. 


Chief Justice and a struck jury on a} Rustling. This difference between the 
feigned issue from the Orphans’ Court | shares of the sons, the former wills 
of Mercer County to determine, first, |said was made because Gershom had 
the testamentary capacity of Gershom |received advances, and caused losses 
Rustling ; second, whether any undue|amounting to half a portion. The 
influence had been exerted over him in}last will made no explanation. The 





the execution of the will. value of the estate was estimated at 
The will was executed January 4, | $40,000. 
1875, when the testator was eighty} The last will and codicils were 


years old. He died February 5, 1881, | drawn by the son, James F. Rustling, 
in his 86th year. , who was a counsellor at law in New 

There were also two codicils to the | Jersey, and the former wills were 
will of minor importance, relating only | drawn by other lawyers ; two by James 


to a single provision of the will dated |S. Aitkin in 1874 and 1873, and three 
January 13, and January 30, 1879.|by Isaac W. Lanning, in 1873, 1865 
The testator had executed in all six|and 1863. 


different wills, beginning in 1863, It appeared in the evidence that the 


made upon occasion of changes in his|contestants charged imbecility and 
family, from death and otherwise, but | andue influence with reference to all 


all substantially alike in their provis- | the wills. 


ions for existing legatees. The legatees | The trial began on May 10, and end- 
to the last will were the widow, three|ed May 21, 1881. 
sons by a former wife and a grand-| Mr. Mercer Beasley, Jr. Mr. 


daughter. The widow and one son; Woodbury Holt and Mr. Barker 


contested the will; the other two sons | Gummere for the proponents ; Messrs. 


and the granddaughter defended it. Holt & Brother, attorneys. 
The provision for the widow, Sarah| Mr. Wm F. Gaston, Mr. Gilbert 


H. Rustling, was $2,000 cash and the | Collins and Mr. A. G. Richey for the 
income of $4,000, during life or widow-| contestants, Messrs. Pichey & Son, 
hood. The provision for the one son | attorneys. 

Gershom, who contested the will, was| Brasxey, C. J., charged the jury as 
$5,000, or a half a portion; that for | follows: 

the granddaughter, Kliza R. Gray,| In arranging with counsel with re- 
was the same and the remainder of this | spect to the time to be allotted to them 
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for the purpose of making their ar- 
guments to you, it was the understand- 
ing that they would so fully present 
the testimony to your attention, as to 
dispense with the necessity on the part 
of the court of making any statement 
or recapitulation of the evidence, This 
arrangement has been carried fully in- 
to effect ; and all the important facts 
and circumstances have been so amply 
and clearly laid before you, and so in- 
telligently discussed, that nothing is 
now wanting to enable you to fully dis- 
charge your duty but a knowledge of 
the rules of law applicable to the mat- 
ter now before you. 

There are three testamentary papers 
before you to which this controversy 
relates. 

These are— 

1. Will of Gershom Rusling, deceas- 
ed, dated January 4, 1875. 

2. Codicil to the same dated Janua- 
ry 13, 1879. 

3. A second codicil dated January 
30, 1879. 

With reference to these instruments 
you are called on to pass upon these 
issues : 

First—Whether the testator when 
he executed any of these papers was 
possessed of that degree of mind which 
legally qualified him to execute them, 
or any or either of them. 

Second—Whether, assuming that 
you conclude that such mental power 
existed, the testator executed these pa- 
pers, or any or either of them, by rea- 
son of such coercion as is known in law 
as undue influence being exerted upon 
him. 

In order to act intelligently you 
must examine these questions separate- 
ly, and in the order I have here pre- 


sented them. 
I pass now to the law of the case. 
First—Was the testator, when he 
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executed either of these papers, pos- 
sessed of that degree of intellect which 
legally qualified him to execute it? 

It is of the first importance that you 
should clearly comprehend that the 
law does not require, for the doing ofa 
testamentary act, that the mind of the 
testator should exist in an unimpaired 
condition. If this were so, many of 
the sick and aged would be unable to 
distribute their property by will. Such 
acis are frequently performed by per- 
sons whose minds and bodies are re- 
duced to feebleness by disease or the 
lapse of years. The law upon this sub- 
ject has been very clearly laid down by 
Judge Washington, sitting in the 
United States Court, and his legal def- 
initions on that subject have been fre- 
quently cited and approved of in the 
courts of this State, and I will read to 
you his remarks, to every word of 
which I ask your particular attention : 

“IT shall, for the present, confine my 
observations to the single question of 
the testator’s competency to make a 
will. He must, in the language of the 
law, be possessed of a sound and dis- 
posing mind. He must have memory. 
A man in whom this faculty is totally 
extinguished cannot be said to possess 
understanding to any degree whatever, 
or for any purpose. But his memory 
may be very imperfect ; it may be great- 
ly impaired by age or disease. He may 
not be able, at all times, to recollect 
the names, the persons, or the fami- 
lies of those with whom he had been 
intimately acquainted; may at times 
ask idle questions and repeat those 
which before had been asked and an- 
swered ; and yet his understanding may 
be sufficiently sound for many of the 
ordinary transactions of life. He may 
not have sufficient strength of memory 
and vigor of intellect to make and to 
digest all the parts of a contract, and 













yet be competent to direct the distri 
bution of his property by will, This is 
a subject which he may possibly have 
often thought of, and there is proba 
bly no person who has not arranged 
such a disposition in lis mind before 
More CS 
pecially, in such a reduced state of 
be able to 


recollect and to understand the disposi 


he committed it to writing. 
mind and memory, he Duy 


tion of his property which he had made 
by a former will, when the same is dis 
The 


Wis 


tinctly read over to hin. ques 


the de 


gree Of memory possessed by the testa 


tion is not as much what 


tor as this—Had he a disposing mem 


ory Was he capable of recollecting 


the property he was about to bequeath, 


the manner of distributing it, and the 


, 


objects of the bounty? To sum up the 


whole in the most simple and intelli 
gent form—were his mind and memo 
ry sufliciently sound to enable him to 
know, and to understand, the business 
in which be was engaged at the time 

hen he executed the will t Wash 
ington U.S. C. C. 267, 

» nh your application of the legal 
principle, you will bear in mind that 
the point of your inquiry on this sub 
ect sto this mental condition of 
the testator at the times when these 
several testamentary acts were don 
For example ith respect to the will 
lated 4th January, 1575, you will ask 

irselves, not whether the testator’s 
mlb land memory had failed him, but 

eth it that point ol time, and with | 
respect to that transaction, his mind 
nd memory were sufficiently sound to 


enable lim to know and to unde rstand 


the buSINESS In Which he was engaged. 


rl, you should think that lie 
had at times been mentally incapable 


« or after this period, such 


either befor 


autecedent o1 subsequent Incapacity 
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‘ing the interests of 


cannot invalidate this will. To produce | 
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such 


that 


have existed 


result incompetency must 


when the will was exe- 
cuted. 

This much with respect to this first 
point 

The form in which the reeord exists 
in this ease will oblige you to pass sep 
arately upon both of these questions. 

As a preliminary to a statement of 
the law regulative of these two subjects, 
it is nece ssary for me to utter a word of 
caution. 
| It is indispensable to a proper dis 
charge of your present important duty, 
that you should, throughout your con 
sideration of this case, bear in mind 
that if you think this testator has free 
ly, and being in the possi ssion of the 
requisite ability, made either of these 
instruments, youare bound to give ef 
) fect to that instrument, no matter what 
be. It the 


right of every man, who has freedom 


LIS 


your opinion of it may 


of action and mental capacity, to dis 
of he 


pose his property as pleases. 


| Whether such disposition be just or un 


just does not matter. It is no ground 
for setting aside a will that by force of 
its a child is disinherited 


provisions 
from the mere caprice of the parent. 
The right of testamentary disposition 
is a most important one, deeply affect 
every member of 
And the right itself 


would be of little value if its enjoy 


the community. 


ment were subject to the judgment of 
courts or juries. 

I, theretore, repeat that if you think 
that either of these instruments is the 
will of Mr. Rusling, executed by him 
when he was sane and uncoereed, it 
will be your clear duty to sanction it by 
your verdict, whatever your opinions 
may be with respect to the merit or de- 
merit of any of its dispositions, 

The second legal rule that it is in 


cumbent on me to explain, is that 
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which relates to the alleged undue in 
fluence. 


You cannot make a beginning in a| 


comprehension of this subject without 
knowing what undue influence in law 
is. What does the expression mean ? 
The expression signifies an influence 
that the testator cannot resist. It. is 
not therefore every influence that is 
brought to bear on the mind of a testa 
tor that is to be styled undue. The in 
fluence that a wife or child has over a 
parent, under ordinary circumstances, 
honestly and moderately exerted, is 
not forbidden in law. To neither is 
advice, or persuasion, under common 
conditions, objectionable. But the in 
fluence that will invalidate a will must 
be such as in some degree destroys the 
free agency of the testator and compels 
him to do what is against his will. 
That degree, therefore, of importunity, 
or the exercise of that dominion ob- 


tained over the testator by fear or 


threats, or ill-treatment or fraud, and | 


which constrains him against his wish- 
es to do what is asked of him, is undue 


influence, and if by the exertion of it a 


will is procured, such instrument is | 


void. 

Sach is the legal principle, and it is 
for the jury to determine whether eith- 
er of these papers now before the 
court was obtained by such coercion. 

Again, for the sake of example look 
at the will of the 4th of January, 1875. 
Did the testator execute this paper, 
not voluntarily, but from the dictation 
or compulsion of the mind of some one 
else having control over him? 

In answering this inquiry, you will 


examine the subject under two heads, | declarations of the testator, and then 


ViZ: 


Ist. Did any one possess such con-| substantial evidence that the power or 


trol over the testator ? 


2d. If such control existed, was it ex-| ling possessed over the mind of his 
| father, existed—and that it was exer- 


ercised ? 
































| ‘The contention is, that his son, Gen- 
leral Rusling, possessed such dominion 
| over him, and that he put it in force. 
| You must carefully consider where 
‘the evidence is that warrants either of 
| these contentions. 
What proofs are there on the subject? 

It is urged upon you that the testator 
himself declared that such was the 
| case, The testimony of Miss Norton 
and Mrs. Rustling are referred to in 
respect to this. 


But it is my duty to tell you em- 
phatically that you will go far astray if 
you permit that testimony to influence 
your minds at all for the purpose for 
which it is thus cited. You cannot 
properly find the existence of undue 
influence by any such means. If such 
were the law, wills of old or sick per- 
‘sons would not be of much value. The 
law requires wills to be executed with 
much formality ; there must be two 
witnesses present who are required to 
sign their names in the present of the 
i testator ; and revocations of such in- 
struments are to be made with equal 
solemnity. But all these safeguards 
would be of little avail, if these instru- 
| ments, thus solemnly executed, could 
'be avoided by the alleged declaration 
lof the testator, made in private by 
| some relative or friend, that the instru- 
iment was none of his, but was the 
j}mere evolution of fraud or coercion. I 
repeat, therefore, that undue influence 
must be shown by other evidence than 
the declaration of the testator himself. 

Your duty, consequently, on this 





ithe first place, lay out of sight these 


|} you should look through the case for 


subject, requires, that you should, in 









dominion which it isalleged Gen. Rus- 










cised. 
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If you cannot find such evi-| show the effect of such power and its 


dence independent of these alleged | exercise. 


declarations of the testator, then you 
is 
But if you discov- 
er satisfactory evidence of the exis- 


will dismiss the contention, for it 


not legally proved. 


tence of such a power and of its exer- 


cise, then the declarations of the testa- 
tor may be resorted to in order to 


The jury then, at noon, retired for 
deliberation, and at 10 minutes to six 
‘in the evening returned with a verdict 
‘in favor of the caveators. The case 
\has been appealed to the Prerogative 
Court. 





, 
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MISCELLANY. 


NOTES. 





Mr. Nathan Harper, of Plainfield, has been 
appointed Judge of the Court of Common 
Pleas of Union county in the place of Judge 
Bowne, deceased. 

A reception was given for Mr. Justice Brad- 
ley at the house of Mr. A. Q. Keasbey on 
June 2d. 
from various parts of the State were present, 
with some from New York and many lawyers 
of Newark, both young and old. 

Judge Parker, at Mount Holly, denied the 
motion for a new trial for James M. Scovel, 
of Camden, who was recently convicted of em- 
bezzling money belonging to a client. 
Judge held that the grounds advanced were 
not sufficient to warrant a new trial. Sentence 
will be deferred to give him an opportunity to 
carry the case to the Supreme Court if he so 


desires. 


COURT OF CHANCERY. 


The following Additional Rule of the Court 
of Chancery of New Jersey, was promulgated 
May 27th, 1881: 

Paragraph 4 of Rule II. of the standing rules 
of the Court of Chancery is modified so as to 
read as follows : 

211. Every Monday shall be motion day at 
the chambers of the Vice-Chancellor, at New- 
ark, and every Tuesday at the State House, at 
Trenton, except from the second Monday in 


July to the second Monday in September, | 


The | 


when every alternate Monday—commencing 
with the fourth Monday in July—shall be mo- 
| tion day at the chambers of the Vice-Chancel- 
|lor, at Newark, and every alternate Tuesday— 
| commencing with the third Tuesday in July 
shall be motion day at the chambers of the 
Chancellor, at the State House at Trenton. 
All motions on said days may be heard by 
| the Chancellor or one of the Vice-Chancellors, 


Distinguished members of the bar|one of whom will attend for that purpose ; 


| provided that, when such regular motion day 
shall fall on a legal holiday, the day following 
shall be a motion day, at the State House at 
Trenton. The days already appointed for the 
sitting of the court at Jersey City and Camden, 
shall be regular motion days, and notice of a 
motion before the Chancellor (which motion 
will be heard by one of the Vice-Chancellors 
for the Chancellor) may be given for those 
days, at those places. 





ATTORNEYS AND COUNSELLORS 





The following Attorneys and Counsellors 
were admitted at the June Term of the Su- 
preme Court : 

Allan L. McDermott, Pres- 
ton Stevenson, James M. Trimble, William V. 
Steele, Timothy J. Middleton, John W. West- 


COUNSELLORS. 





cott, John H. Meeker, Jr., Halsey M. Barrett, 
Lemuel J. Potts, Charles W. Kimball, George 


| Putnam Smith, Theodore C. English, Wilbur 


F. Herr, Rutherford Coleman, John C. Ten 
Kyck, Randolph Charles L. D. 
Washburn, Charles Meyer, Jr., Roderick B. 
Seymour, Simeon 8. Phillips, Ephriam Cutter. 

ATToRNEYS.~-Frank CU. Willcar, Philip Lowy, 


Parmley, 


’ 
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Frederick T. Hey, Royal P. Fuller, W. L. 
Skinkle, F. V. Harris, Joseph H. Wilson, De- 
witt C. Bolton, Wm. L. Clark, J. H. McLean, 
Cortlandt Parker, Jr., Walter Ayers, Edward 
H. Duryee, Howard Flanders, John J. Walsh, 
John Harris, H. Brewster Willis, Howard C. 
Levis, Elwood 8. Leary, Barton B. Hutchin- 
son, Charles C. Hoff, Edgar Shivers, B. C. 
Tunison, Ris. B. Hankinson, Henry M. Snyder, 
Jr., Wm. W. Woodhull, Jr., Wm. D. Camp- 
bell, George RK. Skinner, Charles C. Black, 
Benj. F. H. Shune, Albert Simon, James M. 
E. Hildreth, John Griffin, Jr., Charles I. 
Wooster, Francis J. McGowen. 


OBITUARY. 
THOMAS DOUGLASS HOXSEY. 

The lines of a brief obituary can not por- 
tray so full a life, or so marked a character as 
that of Thomas Douglass Hoxsey. 

The rugged hills, the mountain streams and 
rich glad valleys of Berkshire County, Massa- 
chusetts, where he was born, are typical of his 
varied character. 

He was born the 28th of November, 1815, 
the year of peace and national thanksgiving ; 
the advent of a decade of prosperity; an era 
of political good feeling. These pleasant years 
found him a farmer’s boy mingling the few 
months of common school, with the many 
months of healthy, happy work. In this 
union of school, play, and labor, he gained a 
noble health and a hearty appetite for study 
and action, that grew with years and found 
him at sixty years of age, a noble looking, 
thoughtful, active man. Full of the versatile 
genius of a Yankee, he was first a teacher, 
then in their order dry goods salesman, mer- 
chant, manufacturer, lawyer. Admitted to the 
Bar about 1850, at thirty-five years of age, he 
earned a wide reputation for his vigorous ad- 
vocacy and persistent study. 

His love of athletic exercises, his patriotism 
and his habits of discipline led him into the 
militia, where he soon won the position of 
Brigadier-General. His noble stature and 
erect carriage well became the soldier’s uni- 
form. 

The same restless activity of superabundant 
vigor that made him a prominent figure in bus- 
iness relations and military affairs, tended to the 
national reputation he achieved in politics. 

He was anti-slavery in its most pronounced 
forms, taking a leading place in the old Free 





Soil Party and joining the Republican party 
at its start. He was elected to the Assembly 
in 1849 by 600 majority and re-elected 
in 1850. ‘The next year he was elected to the 
State Senate on the Ten Hour Question and 
succeeded in securing the passage of the ten 
hour law. He strongly favored equal taxation 
and free banking. ‘These three years’ service 
in this office resulted in permanent benefits. 
He waged an unflinching warfare against the 
State banks, which were then woefully cor- 
rupt. He secured the passage of laws re- 
straining the banks from bad investments and 
restricting them to first class securities. These 
laws continued until the introduction of the 
National Bank System. 

During the war he was an uncompromising 
Republican. He was County Clerk during 
these anxious years from 1861 to 1867, and 
United States Register in Bankruptcy from 
1867 to 1873. ‘This ended his official life. 

The panic of 1873 came upon him when he 
was in the height of financial prosperity and 
under its blighting influence his handsome for- 
tune of a quarter of a million was melted 
away, and his remaining years were crowded 
with the cares of an overwhelmed estate. 

His struggle to save his investments was 
heroic, yet amidst it all he lost none of the 
fervor of his youthful love of right and jus- 
tice. He espoused the Greenback movement 
and was pathetically vehement in his denun- 
ciation of the financial policy of the Republi- 
can party. Jn the last campaign he was the 
Labor-Greenback candidate for Governor. He 
addressed meetings in all parts of the State 
and although at the time suffering from the 
malaria, and totally unfit for the work, he fill- 
ed every engagement but one. 

His death can be more truly charged to the 
almost miraculous work of that campaign than 
to any other cause. He is dead, and his death 
is mourned by thousands. He was dearly 
loved by all who came into the charm of his 
vitalizing sympathy, and he was bitterly hated 
by those who had come under the ban of his 
vehement opposition. 

In his death all sorrowed. 

He was born in Williamstown, Massachusetts. 
He died at Haledon, New Jersey. He was 
born in the year of peace, and he died on that 
day, May 30, 1881, when the graves of the 
soldiers of the Republic were blossoming 
under the garlands of a redeemed nation and a 
remembering people. 


As a man he was physically and morally 
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fearless, honest, pure and sympathetic. He 
loved and hated with intensity He was court 
fond of vivorous 


ly in his social relations, 


enjoyment, a reader of stron literature and 


yet companion of the gentlest, loving the 


beautiful in nature, art and poetry 
As a lawyer he was the personification of 


impetnosity was equaled only by 


sonled and 


Owl} home nm < astle 


was patriotic, full 
free hearted. He made his 
hope d and dreamed that 
all men might fearlessly enjoy life, ‘‘under 
their own vine and fi tree 


and under its happy 


thed the last of earth. 


His hon e Wits 


sunshine he brea 


NEW BOOKS. 


Reporter. Cases argned and de 
termined in the Cireuit and District Court 
of the United States, Peyton Doyle, 

St. Paul West Publishing Co. 
IV, V and VI 

We spoke last month of the fifth volume of 


Tue Feperal 


editor. 


Volume 


these report We have now received all thi 
} d vol n addition to the weekly nun 
bers which come amony our bievni pre 

1} ‘ f report i! ! ! | rpo of 
4 { y , of Circuit nd District 


ry district the U) I’) re} 
} 1 ! pre pt thisu ol 
re} { kno f I} | bound ‘ 
lat M | five part 
of th ve Iready appeared 
I ont tab f 
ted and of reported, | 
I ol repo l cl }) 
\ ' \ ont ft t » N J 
\ fourt | ) 1\ 
f; r 


rds, referring to the volume and page of the! 





appears. The 


official reports where the case 
cost of the series 1: only five dollars a 


and there were four volumes the first year, 


and no doubt there will be many in the 


St ond. 


A ‘TREATISE ON THE LAW or MorrGaGces o1 
PrensonaL Property, by Leonard A, Jones, 
Boston Houghton, Mifflin & Co. ISS]. 
This book naturally follow the anthor’s 

Mortgaves of Real 


thor« Wl shy 


vorks upon Property and 


Railroad Securities, and the 


in which these work vere done led the pro 
uthor would com 
plete the cons deration of the subject of mort 
y which is perhap 
j the most compli ited and 1 most in need of 
explanation We can only speak now of the 
| reputation of th author and the outward ap 
| pearance of the book. 
best manner of the old Ca 
upon ¢ How the 


done his work in this case we shall judge afte 


It is printed in thi 
mbridge press and 
ellent paper author has 


a careful examination 


Ni J hy Mourry Ky I vol ed \ I 
\7/ srl Trenton N j LSS] 
I} olu ont t! opinion delivered 
in the Court of Chane y and the Prerovative 


October term, 1880, and February 


tnd also those on upp ul ats the 


March ten 


JUSTICES IN NEW JERSEY. 


| follown | {]} number of Justice of 
nm on in New Jersey. Ma 
County 


Hl 


Hl 


trite bourreediar Student There must be 

} ki Prof 7) Then if rium ¢ 
ter our door and take “> from youl 
pocket | he hall, would that be burglary 
Student “Vos sir, because that would break 
mo.”?—Llarvard Lamport, 


manner 

















